MAR & 1956

Memorandum No. 7 .

Subject: Study No., 4: What law should
govern survivel of actions

This study will be on the agenda of the meeting of March 12. Enclosed
herewith are the following items relevant to it:

1. The research consultant's report; Sse M%")“E

2. A proposed Report and Recommendation of the commission to the
Legislature; and Soeo Mw
3, The minutes of the meeting of the Southern Committee on
February 10, which report the discussicns and the recommendations
of the connnitfee concerning this study.

As is apparent, both the research consultant and the Southem Commwittee
are of the view that the commission should not reccmmend legislation on this
subject. The purpose of this memoranduim iz to suggest reasons for which the
camrission may wish to take a different view of the mattier.

The resesrch consultant concluded, on the basis of his careful and
detailed anslysis and discussion of survival of acticns that the rule applied

in Grant v. McAwliffe is in conflict with generally accepted principles of

conflict of laws and that it may, in addition, viclate the Due Process and Full
Feith and Credit Clsuses of the United States Comstitution. He nevertheless
conclufed that the commission should not recommend to the Legislature the
enactment of a statute requiring Califcornia courts to apply the law of the

place of wrong to determine whether a cause of action survives the death of

any person involved. Two ressons were given for this eoneclusion: (1) that such
legislation might not effectively control the courts because, depending on the
facts in any irndividuel case, a survival problem might be characterized as a

tort problem, & contract problem, or an administration of estates problem, and




also because even though it were eharacterized as a tort problem the concept
"place of wreng" 1s sufficiently flexible to permit a ecourt to apply any law
which it might wish to apply in a particular case; and (2} that survival is

but one aspect of the larger problem of differentiating matters of substance
from nmatiers of procedure for purposes of conflict of laws and that legislative
action, if any, should be taken with respect to the larger problem rather than
merely one facet of 1t.

With regard to the research consultent's first point, it seems doubtful
that insupersble difficulty would be encountered in drafting a staiute which
would effectively control the courts in their choice of law as to survival
of actions. Any statute drafted might, of course, fall scmewhat short of
perfection in this regard but it seems likely that a reasonably tight statute
couid be drawn. For example, a statute slong the following lines might be
considered:

Whether an action survives the death of any person is

determined by the law of the place where the cause of
action arose, Whether an actlon brought in this State
revives after the death of any party is governed by the
law of this State but no action revives unless the action
survives by the law of the place where the cause of action

' arose. For purposes of this mction the place where a cause
of action arose is the State or country vhose law would have
been applied to determine the substantive rights and
liabilities of the persons involved had all of them swrvived.

With regard to the second point mede by the research consultent, it
is questionable whether the whole difficult area of substence and procedure
in conflict of laws cught to be covered in a single statute, or even a single
study. Each facet of the problem -~ e.g., statute of limitations, burden of
proof, etc., -- has its speciasl aspects snd ramifications. It would seem,
therefore, that each of them should be made the subject of the kind of detailed

study which the research consultant bas made of the problem of survival before
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& recommendation is made to the Legislature. Such a study is, of course,
beyond the scope of our authority under Resolution Chapter 207. Moreover,
there is reason to believe that legislation is unnecessary as to many of
these matters because the California courts are now following accepted
principles. Finally, at thie stage in the development of our commission, such
a study or group of estudies may be a larger undertsking than the commission
would be justified in requesting authority to make, particularly in what might
seem t0 be & rather escteric field to many members of the Leglslature.

The Scuthern Committee is of the view that Grant v. McAuliffe was

‘correctly decided because it avoided the application of the archaic Arizona

law of nonsurvival of tort asections. Discussion at the conmittee meeting
indicated that this opinion is based, at least in part, on the view that it is
proper for s court in deciding a conflict of laws case to decide what result
it wants to achieve as between the parties and then apply whichever law will
get that result. But this view is contrary to the basic and gererally accepted
prineiple upon which choice of law rules are founded. That principle is that
there should be a rationel body of rules to determine what law is to govern
varicus types of controversies, without regard to the intrinsic merit of the
lsw which the rules will indicate should bhe applied. The rule with respect to
what law is to govern cases involving s particular type of controversy is
determined by dec'iding which jurisdiction has the most important connection
with that type of con‘trcversibecause it is the domicile of the parties, the
place of wrong, the place of contracting, or the situs of property, or because
it hes some other controlling connection or "contact" with the underlying
transaction. The jurisdiction whose law is to govern is not chosen because in

the particular case before the court its law is more modern or just than the
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law of other jurisdictions which may be involved. Moreover, cnce the Jurie-
diction whose law is to be spplied has been selected, its substantive law
should be applied regardless of whether it is modern or archaic, "right" or
"wrong". Unlese these principles are followed, the righte of the parties are
likely to be determined by the fortulty of where suii is brought, thus
encouraging forum shopping by the plaintiff for the "orand" of law favorable
to his cause,

The research consultant mede s careful analysis of the problem of what
lav should govern survival of actions end concluded, on the basis of both
principle and authority, that it should be the law of the place of wrong and
not of the forum. If that view is well taken, it ought to be followed even
though in particular cases a rule of survival less enlightened than that of
California is thus applied.

Morecver, as 18 acknowledged in the committee report, the application
of the Grapt rule in certain cther cases could result in hardship to California
pleintiffs., While, as the committee points out, the cowrts may not follow the

Grant rule in such cases, there is slsc a very substantial possibility that

they will. Should this risk be deliberately taken?

There is, no doubt, some justification for the positicn taken in the
cammittee's report that legislative action on this matter may be premature
inasmuch as future decisions may modify the apparent scope of the Grant rule.
Indeed, this consideration might have persuaded the comnission not to put this
matter on its agenda. But the comnission did request authority for and
undertake this study and it has hired a research consultant and expended not a
1ittle of its own energy on it., These considerations would seem to weigh

heavily in Pavor of deciding the questiocn presented by Grant v. McAuliffe now.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary
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Minutes of Meeting of Southern Committee Peb. 10, 1956

STUDY RO. 4 -- GRANT v. MCAULIFFE.

Mr. Ball wes absent during the part of the meeting in which this
study was considered. However, he had conveyed his views to Mr. Shaw and had
authorized Mr. Shaw to express them for him,

The committee decided to recommend to the commission that Mr.
Sumner's report be accepted for publication.

The committee discussed at length what recommendstlon the cammission
should make to the Legislature regarding this study. Mr. Shaw stated that

both he and Mr. Ball were of the view that the result in Grant v. McAuliffe was

good because the Arizona rule which does not allow a personal injury acticn to
survive is, they feel, erchailc and unjust. Mr. Shaw expressed the view that

it is proper for the California courts to seize upon any available theory to
justify refusing to apply such an archaic rule, particularly in a cease involving
California residents. For this reason both Mr. Ball and Mr. Shaw felt that

the cholee of law rule spplied in Grant v. McAuliffe should not be changed by

legislation.

The Executive Secretary expressed disagreement with this view,
taking the poéition that the courts of this State should not choose the
applicable law on the basis of which law, of the two or more involved, appears
to be the more enlightened but rather by the application of accepted principles
of conflict of laws under which this factor is irrelevant. Mr., Sumner
expressed agreement with this view.

Mr. Sumner also pointed out that the theory adopted in the Grant
case is & two-edged sword which, if applied in all cases, could operate &s much

to the detriment of Californis residents as to their benefit. For exanmple,
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Minutes of Meeting of Southern Committee Feb, 10, 1956

in a case in which the place of wrong allows survival of a personal injury
action, the damages would, under the Grant rule, be limited pursuant to
California law (Civil Cocde § 956) even though not so limited under the law of
the place of wrong. DMoreover, under the Crant rule, a 1ikel geotion for an
injury to the reputation of a California resgident occurring in a state which
allowed the cause of action to survive would be sbated by the application of
California law. Mr. Shaw expressed the view, however, that the California
courts might well limit the Grent rule to the special facts of that case and
not apply it when the intereste of Californias residents would be adversely
affected by doing so.

Mr. Babbage agreed with Mr. Ball, Mr. Shaw and Mr. Sumner that the
cormission should nct recommend any legislaticn on thils matter at the present
time. He thought, however, the suggestion of the research comsultant that the
Legislature might undertske to desl with the entire problem of substance and
procedure for purposes of conflict of laws was well taken and suggested that
the commission request permission from the Legislature to study this broader
question. He stated thet if such a study were undertsken it should, in his
opinion, include the question of what law should govern survival and revival
of actions.

The committee ultimately decided to reccmmend to the commission (1)
that no legislation be reccmmended to the Legislature at this time, and (2)
that authorization be requested to study the broader question of differentiating
matters of substance from matters of procedure for purposes of confliet of lawse
(the canmittee did not determine whether survival and revival of actions should

be included in this study).
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Grant v. MeAuliffe
41 €.2d4 859, 264 P.2d 94l (1953)

TRAYNOR, J. -~ On December 17, 1949, plaintiffs . K. Grant
and R. M, Manchester were riding west on United States Highway 66
in an automobile owned and driven by plasintiff D. 0, Jensen. Defend-
ant's decedent, W. W. Pullen, was driving his sutomoblile sast on the
same highway. The two automobilss collided at = point approximately
15 miles east of Flagstaff, Arizone. Jensen's automobile was badly
damaged, and Jensen, Grant and Manchestar suffered personel injuriss.
Nineteen days later, on January 5, 1950, Pullen died as a result of
injuries recelved in the collision. Defendant McAuliff was appolnted
administrator of his estate and letters testamentary were lssued by
the Superilor Court of Plumes County. All three plaintiffs, as well
a3 Pullen, were resldents of Californls at the time of the collision.
After the appointment of defendant, each plaintiff presented his
claim for damages. Defendant re jected 2ll three cleims, and on
Decenber 1ll, 1950, each plaintiff filed an action against the estate
of Pullen to recover damages for the injuries csused by the alleged
negligence of the decedent. Defendent filed & general demurrsr snd
g motion to abate each of the complaints. Ths trial court entered
an order granting the motion in esch cass. Each plaintiff has ap-
pealed. The appeals are based on the same ground and hawve there-
fore been consolidated.

The basic guestion is whether ?laintiffs' causes of actlion
against Pullen survived his death and are maintzinable agalnst his
estate. The statutes of this state provide that causes of action
for negligent torts survive the death of the tort feasor and can

be maintained against the sdministrator or executor of hils estate.
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{Civ. Code, § 956; Code Civ. Proc., § 385; Procb. Code, §§ 573, 57L.)
Defendant contends, however, that the survival of a cause of action
is a matter of substantive law, and that the courts of this stete
must apply the lsw of Arizona governing survival of causes of action.
There 1s no provision for survival of causes of action 1in the
statutes of Arizona, although there is a provision that in the event
of the desath of a party to & pending proceeding his personal repre-
sentative can be sﬁbstituted as a party to the action (Arizona Cods,
1939, § 21-53Y4), if the cause of gction survives. (Arizons Code,
1939, § 21-530.) The Supreme Court of Arizona has held that if a
tort action has not been commenced before the death of the tort

feadpor a plea in abstement must be sustsined. (McClure v. Johnson,

50 Ariz. 76, 82 [69 P.2d 573]. See, also Meclellan v. Automobile

Ins. Co. of Hertford,Conn., 80 F.2d 3hl.)

Thus, the answer to the question whether the causes of action
against Pullen survived and are maintainable agelnst his estate
depends on whether Arizona or Cslifornia law applies. In actions
‘on torts occurring sbroad, the courts of thls stste determine the
substantive matters inherent in the cause of action.by adopting as
their own the law of the place where the tortious acts cccurred,
unless it is contrsry to the publlc policy of this state. (Loranger
v. Naedeau, 215 Csl. 362 {10 P.2d 63, 84 A.L.R. 126l].) "[{Nlo court
can enforce any law but that of its own sovereign, and, when a
sultor comes to a jurisdiction foreign to the place of the tort,
he can enforce any law but that of its own éovereign, and, when a
suitor comes to a jurisdiction foreign to the place of the tort, he

can only invoke an obligatlon recognized by that sovereign. A
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Grant v. McAuliffe - 3 e
foreign sovereign under civilized law imposes an obligation of its
own as nearly homologous as possible to that arising in the place

where the tort occurs." (Learned Hand, J., in Guiness v. Miller,

291 F. 769, 770.) But the forum does not adopt as its own the
procedural law of the place where the tortious acts occur. It must,
therefore, be determined whether survival of csuses of action 1is
procedural or substantive for conflict of laws purposes.

This question is one of first impression In this state. The
precedents 1n other jurisdictions are conflicting. In many cases
1t hes been held that the survival of a causs of sction is a matter
of substance and that the law of the plece where the tortious acts
occurred mast be applied to determine the question. . . . The Re-
statement of the Conflict of Laws, section 390, is in accord. It
should be noted, however, that the majority of the foregoing cases
ware decided after drafts of the Restatement were first circulated
in 1929. Before that time, it appears that the weight of authority
wes that survival of causes of action is procedural and governsd
by the domestic law of the forum.l. » « The survival statutes do
not create a new cause of action, as do the wreongful death statutes.
+« « » They merely prevent the abatement of the cause of action of
the injursed person, and provide for itas enforcement by or against
the personal representative of the decessed. They are anslogous to
statutes of limitetlon, which are procedursal for confliet of lawas
purposes and are governed by the domestic law of the forum. (Ble-~

wend v. Blewend, 17 Cal.2d 108, 114 [109 P.2d 701, 132 A.L.R. 1264].)

Thus, a cause of actlon erising 1ln another state, by the lsws of
which an sction cannot be maintained thereon because of lapse of

time, can be enforced in California by a citizen of this state, if

e
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Grant v. McAuliffe - i}
he hes held the cause of action from the tlme it accrued. (Code
Civ. Proc., § 361; Stewart v. Spaulding, 72 Cel. 26l, 266 [13 P.661].

See, also, Biswend v. Biewend, supra; and Western Coel & Mining Co.

v. Jones, 27 Cal.2d 819, 828 [167 P. 719, 164 A.L.R. 685].}
Defendant contends, however, that the characterizstion of sur-
vival of causes of sction ss substantlve or procedursl is foreclosed

by Cort v. Steen, 36 Cal.2d 437, Ly2 [224 P.2d 723], where it was

held that the Celifornia survival statutes were substantive and thers-
fore dld not apply retroactively. The problem iﬁ the present pro-
ceeding, howe%er, is not whether the survivsl statutes apply retro-
actively, but whether they are substantive or procedural fof'purposes
of conflict of laws. '"'Substance' and 'procedure'...are nct legal
concepts of invariable content™ . . . and a statute or other rule of

law will be characterized as substantive or procedural according

to the nature of the problem for which & characterization must bhe
made.

Defendant also contends that a distinction must be drawn
between survival of causes of action and revivel of actions, and
that the former are substantive but the letter procedural. On the
basis of this distinction, defendant concludes that many of the

cases clted above as holding that survivel is procedural and 1is

governed by the domestlec law of the forum do not support this posi-
tion, since they involved problems of "revival" rather than "survi-
val." The distinction urged by defendant is not a valid one. Most
of the statutes involved in the cases cited provided for the "reviv-
al" of a pending proceeding by or against the personal representa-

tive of & party thereto should he die while the action is stlll
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Grant v. McAuliffe - © e
pending. But in most "revival" statutes, substitution of a personal
representative In place of a decessed party is expressly conditioned
on the survival of the cause of action itself.l If the cause of
action dies with the tort feasor, a pending proceedlng mast be
ghated. A personal representative cannoct be substituted in the
place of a deceased party unless the csuse of action is atill sub-
sisting. In cases where this substitution has occurred, the courts
have locked to the domestie law of the forum to determine whether
the cause of action survives &3 well as to determine whether the
personal representative can be substituted as a party to the action.
. « « Defendant's contention would require the courts to look to
their local statutes to determine "revival"™ and to the law of the
place where the tort occurred to determine "survival," but we have
found no case in which this procedure was followed.

Since we find no compelling weight of authority for either
alternétive, we sre free to make & choice on the merits. We have
concluded thet survival of csuses of action should be governed by
the lsw of the forum. Survival is not an essential part of the
cause of action itself but relates to the procedures avallable for
the enforcement of the legal claim for demages. Basically the

question is one of the administration of decedents' estates, which

1 por example, Code. Civ. Proc., § 385: "An action or pro-
ceeding does not abate by the death, or any disabillty of a party
if the csuse of actlon survive or continue." (Emphasis added.) See

5150.28 U.8.C.hey-Rule 25(a)(1) lleg. hist., U.S.Rev.5tat., § 955

{187)4); Judiciery Act of 1789, § 31]:"If a party dies and the cleim
{8 not thereby extingulshed, the court. . . may order substitution

T .7 of the porsonal representative. (Emphasis added.) The exact
language of Rule 25{a)}{(1) is repeated in Arizona Code, 1639,

§ 21-530.
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is a purely local proceeding. The problem here 1s whether the
causes of actlon thet these plaintiffs had against Pullen before
his death survive ss liabilities of his estate. Section 573 of the
Probate Code provides that "all actions founded . . . upon any lia-
blilty for physical injury, death or injury to property, may be

maintained by or against executors and administrators in all cases

~in which the ceuse of sction « . . is ones which would not abate upon

the death of their respective testators of intestates. . . "

Clvil Code, sectlon 956, provides that "A thing in action arising
out of a wrong which results in physical injury to the person . . ,
shall not abate by resson of the death of the wrongdoer. . . ,"

and causes of action for damage to property are maintainable against
executors and administrators under section S74 of the Probate Code.
- « » Decedent's estate is located in this state, and latters of
edministration were issued to defendant by the courts of this state.
The responsivillties of defendant, as administrator of Pullen's
estate, for injurles inflicted by Pullen before his desth are .
governed by the laws of this state. This approach has been followed
in a number of well-reasoned cases, . . . It ratains control of the
administration of estates by the local Legislaturs, and avoids the
problems involved In determining the administrstorts amenability

to suit under the laws of other states. The common law doctrine

actio personalis moritur cum persons had its origin in a penal con-

cept of tort liabillity. (See Prosser, Law of Torts 950-951;

Pollock, The Law of Torts (1O0th ed.) 6l, 68.) Today, tort lisbi-
l1itles of the sort involved in these actions are regarded as com-
pensatory. Vhen, as in the present case, all of the parties were

residents of this state, and the estate of the decsased tort feasor
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Grant v. McAulliffe - 7 g
iz being administered in thils state, pleintiffs!' right to prosecute
their causes of action 1s governed by the laws of this state relating
to administration of estates.

The orders granting defendant's motions to abete are reversed,
gnd the causes remanded for further procesedings.

Gibason, C. J., Shenk, J., and Carter, J., concurred.

SCHAUER, J. - I dissent. In Cort v. Steen (1950), 36 Csl.
24 437, Lh2 (224 P.2da 723}, this court held that under the doctrine
of nonsurvivability the sbatement of an action by the death of the
injured psrson through the tort feasor's act or otherwiss, or by
the death of the tort feasor, abates the wrong as well; thaf the
effect of a survival statute is to creéte a right or cause of
sction rather than to either continue an existing right or revive
or sxtend a remedy theretofore accrued for the redress of an exlst-
ing wrong; and that consequently & survival statute enacted after
death of the tort feasor did not apply to éhe tort or csause of

action involved, And more rscently, in Estate of Arbulich (1953),

ante, pp. 86, 88-89 {257 P.2d 433], we recognized the rule that the
purden of proof provisions of the Probate Code sections (259 et seq.)
dealing with reciprocsl inheritance rights are not merely procedursl
in nature, but rether, are substantive statutes regulatling succea-
sion, and that consequently such rights are to be determined by the
law 88 it existed on the date of decedentts death. (See, also,
Estate of Glordano (1948), 85 Cal.App.2d 588, 592, 594 [193 F.2d
7711.)

Irreconcilebly inconsistent with the cases cited 1n the pre-

ceding paragraph, the majority now hold that "Survival is not an
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‘bound to consistent enforcement or uniform application of "a statute
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essentlal psrt of the cause of action itself but r:lates to the
procedures avallable for the enforcement of the legal claim for
damages. Basically the question is one of the administrstion of
decedents' estates, which 1s a purely local proceeding.” If the

apove stated holding is to prevall, then for the sake of the law's

Integrity end clarity, and in fairness to lower courts and to coun-
8el, the cited cases should be expressly overruled. But even more
regrettable than the failure to either follow or unequivocally over-
rule the cited cases is the character of the "rule™ which is now
promulgated: the majority ass-rt thst henceforth "a statute or other
rule of lew will be charscterized as substantive or procedural
according to the nature of the problem for which a characterization

mist be made,"” thus suggesting that the court will no longer be

or other rule of law" but will instead apply one "rule™ or another
as the untrammeled whimsy of the majorlity may from time to time
dictate, "according to the nature of the problem" as they view it in
a given case. This concept of the majority strikes deeply at what
has been our proud boast that ours wes a government of laws rather
than of men.

Although any administration of an estate in the courts of
this state is locel in a procedural sense, the rights and claims
both 1In favor of and against such an estate are substantive in
nature, and vest irrevocably at the date of death. . . . Since this
court has clearly held that a right or czuse of action created by
8 survival stestute is likewlse substantive, rather than procedural,

wa should hold, if we would follow the law, that the trisl court

properly granted defendant's motions to sbate.
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Spence, J., concurred.
EDMONLS, J. - I concur in the conclusion that the order

granting the defendant's motion to sbate should be aflfirmed.




